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PHILOSOPHY AND OUR LEGAL SITUATION 1 

THE difficulties inherent in our American legal system are in some 
important respects more deep reaching than many of us are 
aware. To a number of us the cause of maladministration of justice 
is personal ; it is due, we think, to poor judges, to ignorant or biased 
or pettifogging or corrupt judges. To some of us, the remedy lies in 
the impeachment, to others, in the recall by popular vote of these un- 
faithful or ill-trained public servants. Doubtless both the cause and 
the cure are to an extent true. Individual judges in many cases do 
not prove to be all that we may rightly expect them to be, either 
in intelligence or in integrity ; and in view of this the large measure 
of irresponsibility which they enjoy — which is sometimes euphemistic- 
ally expressed as their "judicial independence" — is unquestionably 
a menace to the public welfare. No doubt therefore any steps which 
will properly induce in our judicial servants a deeper and more real 
sense of their public responsibility must be of social advantage. But 
there are difficulties that lie still deeper. For they remain even when 
we have good judges, learned, unbiased, and honest judges. To 
others, the evil lies in the over-great complication of our legal proced- 
ure, and the remedy in simplification. Again, no doubt, both cause 
and cure are to an extent true. But even should such simplification 
of the processes of law be accomplished, it is a question whether it 
would relieve us of the gravest of the distresses from which we now 
suffer. For there are difficulties in our legal system that penetrate 
as deeply as the fundamental principles of our political and social 
life. They reach down even deeper than the much berated constitu- 
tion, for the constitution itself is, in many respects, but the instru- 
ment of these same fundamental principles. 

The chief and captain of the difficulties lies in a certain philos- 
ophy which for two centuries at least has played important part in 
our common law and which has been adopted by Americans as pe- 

1 The major portion of this paper was read at a meeting of the New York 
Alumni Chapter of the Phi Beta Kappa Society, May 31, 1912. 
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culiarly expressive of their social and political thought. This may 
indeed seem strange, that a philosophy should be the cause of our ills, 
for to most of us, doubtless, philosophies are of the insubstantial stuff 
that dreams are made of and have little bearing upon our practical 
life. But the fact remains that in this case not only is this certain 
philosophy determinant of many of our judicial decisions, but it is 
determinant in so widely disastrous a manner that it is rousing well- 
nigh a whole people to indignant protest. It must call forth in the 
philosopher some quiet pride, though of a mixed character, no doubt, 
to realize this fact. For if a false or inadequate philosophy can work 
so much of evil, how much of good, he may rightly ask himself, might 
not a true philosophy accomplish ! Nor need he take to himself blame 
for the evil effects. For the philosophy which is thus the cause of so 
great difficulty in the administration of justice is one which he, with 
most of his fellows of the social sciences, has long since abandoned. 
Only the law (may we not say it), unwitting in its scientific isolation, 
laggard in the swift race of research, still worships devotedly at the 
otherwise abandoned shrine. 

Since I am unfortunately only a philosopher and not a jurist, it 
is of this philosophy that I wish to speak, to the end of making clear, 
if I am able, its peculiar inadequacy and the need for its effective 
modification. 



The English common law, in which this philosophy has promi- 
nent part, for many centuries served the high purpose of defending 
liberty against despotic oppression. Its principle of "the supremacy 
of the law" was construed for the sake of guarding individual rights 
against the arbitrary will of other individuals or powers. It had its 
strong development in centuries when, by reason of the aristocratic 
and theocratic 2 organization of society, the oppression of the indi- 
vidual was relatively easy — the oppression of him bodily, or through 
his property, or family affections, or religious convictions. In such 
an age, the defense of the individual had to be secured by law express- 
ing unequivocally and emphatically the sacredness of certain indi- 
vidual rights. Thomas More gave expression to this in the revolu- 
tionary principle that in an ideal state all individuals must be equal 
before the law. 

But it was increasingly realized by the social philosophers of these 
centuries that opposition to the two strongly intrenched classes — the 
clergy and the nobility — to be successful, must be founded upon 

2 ' ' Relatively to lay society, the clerical order was a separate, and, in a 
sense, a superior caste — a spiritual aristocracy." Ritchie, "Natural Bights," 
page 254. 
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wholly unassailable principles. Those rights of the common man 
which the law was seeking to defend must be shown to be grounded 
not in anything as capricious and open to doubt as the will of legis- 
lators, but in the very nature of reality itself. For the privileged 
classes might easily retort that it was not in fact socially expedient 
to regard all men as equal before the law. Aristotle, for example, 
had reasoned that certain persons were naturally slaves; a society 
organized according to a graduated system of special hereditary 
privileges would, according to him, offer far more promise of a bril- 
liant development than one in which the highest in birth and accom- 
plishment was regarded, legally, as of no greater worth than the 
lowest. Thus, to the social philosophers intent upon undermining 
the system of class privilege there was apparently but one course to 
pursue : to prove that the equality of all men, their possession of cer- 
tain unassailable rights irrespective of class or station, was grounded 
in nature itself. So, to the end of defending the common man and of 
abrogating special privileges and immunities, the philosophical 
theory of natural rights was slowly wrought into shape. This is the 
theory which is still the basis of our American legal and constitutional 
systems. 

It will be unnecessary here to enter into a detailed history of the 
development of this momentous social theory. It will suffice to re- 
call its main points: (1) that all men are born free and politically 
equal ; and that it is their natural right therefore to remain thus free 
and equal; (2) that since men are by natural right equal, no one can 
have any right to encroach on another's equal right, among these 
rights being those of life, liberty, property, and the pursuit of happi- 
ness; (3) that political rights are based upon contract. 

The first two principles are sufficiently familiar. The third, 
which is their logical outcome and which has brought in its train 
most of the difficulties since encountered, is not so familiar. Accord- 
ing to the theory of equal birth and equal right, the individual is the 
primordial unit. All institutions, organizations, societies are second- 
ary to him, have their growth out of him. The state therefore is but 
the product of individual wills; the individual is in no sense the 
product of the state. The state exists to serve these primordial wills ; 
it must in nowise encroach upon them save as they have themselves, 
for their own advantage, consented to such encroachment. "What- 
ever powers therefore the state possesses are powers granted to it by 
individuals. The state, in short, is wholly the result of the mutual 
consent or contract of individuals to enter into community of life. 
From this point of view the state is, as it were, a necessary evil. It 
is simply the surrendered residuum of individual rights and privileges. 

It follows from this view that the power and authority of the 



116 THE JOURNAL OF PHILOSOPHY 

state are to be jealously restricted. The prime concern of men is the 
preservation of the rights and privileges of each individual. We 
find a vivid expression of this individualism in a typical passage 
from Blackstone : " So great moreover is the regard of law for private 
property, that it will not authorize the least violation of it; no not 
even for the general good of the whole community. If a new road, 
for instance, were to be made through the grounds of a private per- 
son, it might perhaps be extensively beneficial to the public, but the 
law permits no man, or set of men, to do this without the consent of 
the owner of the land. In vain it may be urged that the good of the 
individual ought to yield to that of the community, for it would be 
dangerous to allow any private man, or even any public tribunal, to 
be the judge of this common good, or to decide whether it is expedient 
or no. Besides, the public good is in nothing more essentially inter- 
ested than in the protection of every individual 's private rights. ' ' 3 

In the light of historical conditions, it is not difficult to explain 
such a view, so jealously careful of individual rights, so suspicious of 
governmental encroachment. The explanation will be found to have 
important bearing upon our own peculiar attitude toward govern- 
mental interference with the rights of individuals. ' ' The eighteenth- 
century conception of liberty," writes Professor J. Allen Smith, 4 " was 
the outgrowth of the political conditions of that time. Government 
was largely in the hands of a ruling class who were able to further 
their own interest at the expense of the many who were unrepre- 
sented. It was but natural under these circumstances that the people 
should seek to limit the exercise of political authority, since every 
check imposed upon the government lessened the dangers of class 
rale." There was every reason, then, why the common man should 
be suspicious of government, and why the English common law, de- 
veloped in large measure to protect him, should lay stress upon his 
individual right against the relatively irresponsible power of the 
ruling classes. 

It was in this thought of individual freedom from governmental 
control that our American nation was born. There was the memory 
of aristocratic oppression, political and clerical, and the thought of 
government as the ready instrument of such oppression. To secure 
liberty, then, meant to secure the individual against political domi- 
nation. Government was indeed a necessity even for freemen; but 
the less one had of it the better. This accounts largely for the ex- 
treme care with which the founders of our nation guarded themselves 
against political encroachment, hedged the state about with all man- 
ner of restrictions, and surrounded their individual rights and liber- 

3 Blackstone, "Commentaries" (Wendell), page 138. 

4 J. Allen Smith, "The Spirit of American Government," page 291. 



PSYCHOLOGY AND SCIENTIFIC METHODS 117 

ties with secure protective devices. Government was to be feared; 
for had it not always been the source and instrument of privileged 
oppression ? 

Yet, curiously enough, in the brief period of our national exist- 
ence, the situation has become almost exactly reversed. In the eight- 
eenth century the political order was oligarchic, while the economic 
order was democratic — small producers and manufacturers, an easy 
transition from employee to employer, wealth very widely distrib- 
uted, economic opportunities relatively equal. The hope of the 
members of that democratic economic order was to be let alone by 
the oligarchic governmental order. Laissez faire was the solvent word. 
In the nineteenth and twentieth centuries, on the contrary, the con- 
ditions have been exactly reversed. The economic order is now the 
conspicuously oligarchic order: through the introduction of complex 
machinery and the concentration of industries, the small producers 
and manufacturers have been swept largely into the class of hired 
workers; a wide gulf yawns between employers and employees; the 
employee may no longer easily become an employer; wealth is con- 
centrated in the hands of a few ; economic opportunities are exceed- 
ingly unequal. The industrial revolution, in short, "has resulted in 
the transfer of industrial power from the many to the few, who now 
exercise in all matters relating to production an authority as absolute 
and irresponsible as that which the ruling classes exercised in the mid- 
dle of the eighteenth century over the state itself." 6 As against this 
development of oligarchic organization in the economic order, there is, 
on the contrary, in the political order increasing realization of demo- 
cratic equality. Thus the ' ' class ' ' which is now a danger to the liberty 
of the common man is no longer, as in the former century, the political 
ruling class, for in our political democracy we have no class with 
special political privileges. The class which is now the chief source 
of both actual and potential danger to liberty is the economically 
regnant class. I need not dwell upon this. There will be no 
question, I think, that the chief threat to our democratic institutions 
to-day is not our legislative bodies, but the vast economic powers 
which tend more and more to override our legislatures, to defy our 
common will, to suppress the sovereign rule of the people by the more 
powerful sovereignty of economic compulsion. More and more the 
political state, once supreme, tends to become but a lesser state within 
a state. The fight for democracy, in short, is now an economic, not a 
political, fight. That, I take it, is the essential significance, e. g., of 
the socialistic movement. 

5 Ibid., page 307. 
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II 

And now we may perhaps realize the curious contradiction in 
which, as a nation, we find ourselves to-day. The theory of natural 
rights, fashioned in the years when the state was the natural foe and 
the economic order was the refuge of the common man, is still our 
national theory in the day when, on the contrary, the state is the 
refuge and the economic order is in many respects the chiefest foe of 
the common man. In the earlier century the cry of "hands off of 
business" was the slogan of individual liberty; in the nineteenth and 
twentieth centuries it is the slogan of economic concentration and 
oppression. It is not surprising then that a theory embodied in the 
common law and stated expressly in the constitution, which once 
served for the protection of the common man has become increas- 
ingly the instrument of his oppression. As a distinguished jurist 
has recently expressed it, ' ' To-day for the first time the common law 
finds itself arrayed against the people ; for the first time, instead of 
securing for them what they most prize, they know it chiefly as some- 
thing that continually stands between them and what they desire. 
. . . There is a feeling that [the common law] prevents everything 
and does nothing. ... It exhibits too great a respect for the indi- 
vidual and for the intrenched position in which our legal and po- 
litical history has put him, and too little respect for the needs of 
society, when they come in conflict with the individual, to be in touch 
with the present age. ' ' 9 

This reversal of the situation may be aptly illustrated by refer- 
ence to recent decisions of our high courts of appeal. To take a 
famous instance, a law is passed prohibiting the manufacturing of 
cigars in the home. It is obviously a law framed in view, not only 
of social welfare, but of the welfare of those whom it prohibits from 
sweatshop work. Yet a high court of appeal pronounces the law 
unconstitutional. Its reason for so doing is that such a law restricts 
the workman in his liberty of choice as to the place and manner in 
which he is to earn a livelihood. "Liberty in its broad sense as 
understood in this country, ' ' says Justice Earl in his decision in this 
case, "means the right not only of freedom from actual servitude, 
imprisonment, or restraint, but the right of one to use his faculties in 
all lawful ways, to live and work where he will, to earn his livelihood 
in any lawful calling, and to pursue any lawful trade or avocation. 
All laws, therefore, which impair or trammel these rights (except as 
such laws may be passed in the exercise by the legislature of the 
police powers . . .), are infringements upon his fundamental rights 
of liberty, which are under constitutional protection. ' ' 

•E. Pound, "Do We Need a Philosophy of Law?" Col. Law Rev., Vol. V., 
page 344, May, 1905. 
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It is true, indeed, that by such a decision of the court, the indi- 
vidual's liberty is protected against the encroachment of the state. 
But in this case the real enemy is not the state, but exploiting manu- 
facturers. Thus the court, in protecting the worker against his ap- 
parent enemy, actually delivers him bound hand and foot to his real 
foe, the sweatshop manufacturer, and this in the sacred name of pro- 
tection to the worker's fundamental rights. 

Again an act is passed by a legislative body prohibiting the pay- 
ment of workmen in anything except money. Speaking of these sec- 
tions of the act, the court said: 7 "They are wholly unconstitutional 
and void, inasmuch as by them an attempt has been made by the leg- 
islature to do what in this country can not be done ; that is, prevent 
persons who are sui juris from making their own contracts. The act 
is an infringement alike of the right of the employer and the em- 
ployee. He may sell his labor for what he thinks best, whether 
money or goods, just as his employer may sell his iron and coal, and 
any and every law that proposes to prevent him from so doing is an 
infringement of his constitutional privileges and is consequently 
vicious and void." 

Here again the court is ostensibly defending the right of the in- 
dividual laborer, placing him as a free individual with "rights" on 
a par with his employer. But who that knows the viciousness of 
the widespread system of payment in company orders or in truck 
store goods or in forms of vague promises, and who that knows the 
weakness of the individual laborer to protest against such payment, 
does not realize that such ostensible court protection exposes the 
worker but the more fatally to the oppression of unscrupulous em- 
ployers. 

Again an act is passed restricting the number of hours of work 
per day to eight. (Ex parte Kubach, 85 Col. 274.) The court pro- 
nounces this null and void, supporting its decision as follows : ' ' We 
can not conceive of any theory upon which a city could be justified 
in making it a misdemeanor for one of its citizens to contract with 
another for services to be rendered because the contract is that he 
shall work, for more than a limited number of hours. ' ' Again the 
discussion is in a wholly individualistic spirit. There is no thought 
that the permission given to each individual to contract as he pleases 
as to number of hours is really a power given to employing agencies 
to compel as long hours of labor as they possibly can. Again in this 
case it is the legislature that seeks to protect the common man, while 
it is the court that, protesting against legislative interference with 
his individual "rights," in fact exposes the man to the exploitation 

'Godcharles and Wigeman, 113 Pa. St., 431. 
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of employers. The court, curiously enough, thus makes it necessary 
for the worker, if he would defend himself against exploitation, to 
do so by extra-legal methods of trade union pressure. And yet when 
such pressure is brought to bear, the court is the first to issue the 
summary injunction. 

Again an act is passed requiring that wages due be paid on the 
day of discharge. The court pronounces this act null and void ; and 
in so doing declares with eloquent indignation: 8 "The patrimony of 
the poor man lies in the strength and dexterity of his own hands ; and 
to hinder him from employing these in what manner he may think 
proper, without injury to his neighbors, is a plain violation of this 
most sacred property. ' ' Therefore, says the court in effect, the poor 
man must never be deprived of the inestimable privilege of agreeing 
with his employer to wait patiently six months or even a year or a 
dozen years for the money justly due him at the time of his discharge. 
Summa jus summa injuria! 

One might easily multiply instances, but the foregoing are typical 
of scores of decisions. 

In all of these cases the object of the court is perfectly clear and 
the procedure perfectly legal : to protect the individual in his right 
freely to contract, to prevent any encroachment upon this funda- 
mental right of his on the part of the state. This protection is 
granted on the theory that the individual has a natural right to the 
ownership and disposal of his private property — his property in 
things or in his labor. But the thought, as we have seen, is wholly 
absent from these decisions that the real encroacher is not the state, 
but the economic powers against which the state directs its legisla- 
tion. "I do not criticize these decisions," says Professor Pound, 
after detailing a score or more of them. "As the law stands, I do 
not doubt they were rightly determined. But they serve to show 
that the right of the individual to contract as he pleases is upheld 
by our legal system at the expense of the right of society to stand 
between our laboring population and oppression. This right of the 
individual and this exaggerated respect for his right are common- 
law doctrines. And this means that a struggle is in progress between 
society and the common law." Again, it is a sheer reversal of the 
older situation. 

Ill 

It is in this conception of the individual's natural right to the 
unrestricted ownership, use, and disposal of his property, to his free- 
dom therein from state control, that the crux of our present American 
difficulty lies. It is in this conception, too, that the theory of ' ' nat- 

8 Leep v. St. Louis I. M. & S. R. Co. (1894); 58 Ark. 407. 
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ural rights" 9 comes into direct conflict with its own more essential 
principles. For among the other "natural rights" assumed, by the 
theory, to be possessed by men are the rights to life, liberty, and the 
pursuit of happiness. We have just seen how the strict carrying out 
of the principle of the inviolability of private property (i. e., in the 
right freely to contract) comes into tragic conflict with the industrial 
liberty of workers, with their pursuit of happiness, and, too often, 
with their life itself. In the earlier centuries, as we have seen, such 
a conflict could hardly occur, by reason of the relative equality of 
men in the economic order. But the conflict was simply dormant. 
Logically it was present all the while; and it required simply a 
change of economic conditions to bring it glaringly into relief. 

The significance therefore of our present American situation is 
that, owing to important changes of economic conditions, it shows 
forth as never before the fundamental self-contradiction hitherto 
lurking in the theory of natural rights. The tragedy of the situa- 
tion lies in the fact that, because the American constitution which 
embodies that self-contradictory theory is practically unchangeable, 
and because the courts are sworn to the service of that constitution, 
our American life must subject itself to the curious and really un- 
precedented indignity of ruling itself by laws and principles patently 
self-contradictory. For an age of reason such a situation is indeed 
the speaking image of unreason itself! 

IV 

What then of the remedy? Obviously, it must lie in such modifi- 
cation of the philosophy which is at the foundation of our legal sys- 
tem as will eliminate the patent self-contradictions. How is such 
modification to be accomplished? Let us regard in this connection 
two remedies widely proposed as a cure for our legal and political 
difficulties: the recall of judges and the recall of decisions. Will 
these remedies really cure the evils? That they would cure some 
evils, one may easily believe, although one may easily be certain, too, 
that one of them at least will bring distempers greater than the evils 
cured. 

Would the recall of judges solve our difficulties? The recall of 

8 Lest the reader should misapprehend the main point of the article, let me 
hasten to say that the argument of the paper is directed, not against any and 
every interpretation of the theory of natural rights, but only against the indi- 
vidualistic interpretation which has been in traditional vogue in England and 
America. I make this note at the suggestion of my colleague, Professor Morris 
E. Cohen, who calls my attention to the recent work of Charmond, "La renais- 
sance du droit naturel, " in which the natural rights theory is interpreted in a 
non-individualistic manner. 



122 THE JOURNAL OF PHILOSOPHY 

judges might indeed be effective in eliminating certain forms of per- 
sonal corruption ; but it could hardly be effective in overcoming the 
legal self-contradiction of which we have spoken. For the judges 
who would replace those dismissed would be men trained in the same 
legal theories, and inevitably responsive to the same legal philosophy. 
Besides they would be in sworn service to a constitution which ex- 
pressly embodies that philosophy. 

Would the recall of judicial decisions effect a cure? Here we 
come, I think, to the root of the question. However great the evils 
which such recall would bring in its train, it might indeed be effec- 
tive if we as a nation were ourselves conscious of a solvent social phi- 
losophy. But we are not. We are vaguely, more or less distressfully, 
aware that something is wrong, that we have not, often, the legisla- 
tive right to accomplish what we deeply desire to accomplish, that 
liberty goes hand in hand with servitude, and the rights of man with 
oppression. But what the fundamental reason for it is, and what is 
the way out, we American people simply do not know. Thus grant- 
ing that we had recalled the decisions — decisions rendered in faithful 
accord with our accepted national philosophy — we should ourselves 
have no coherent legal or political or economic philosophy to offer in 
terms of which later decisions might be more adequately rendered. 
The fact is, in short, that our normal American life exhibits the very 
self-contradictions found in our national philosophy. We believe 
implicitly — most of us — in the inviolable rights of private property 
even at the very moment when we realize the havoc to social welfare 
wrought by that very theory of inviolability. 

To whom, for example, belong the inviolable rights of property — 
to the owner of various forms of capital, or to the owner of labor ? If 
inviolability means unrestricted possession and use, then both of 
these rights can not be equally inviolable; for one of them, as we 
know — labor — is easily forced into submission by the other. What is, 
then, the true relation between the inviolability of a man's property 
in his labor and the inviolability of a man 's property in his capital ? 
The two inviolabilities would seem to be inherently self -contradictory. 

Is the equitable relation between them that of a drawn battle — 
the property in capital, on the one side, and the property in labor on 
the other? Shall the state, then, recognizing the drawn battle, recog- 
nize the right of the laborer to organize for such battle ? And if it 
recognizes that right of industrial organization, shall it protect him 
against persecution by employers for exercising that right in times of 
industrial peace? Or shall the state frown upon such extra-legal 
methods of adjustment, and either leave the individual owner of 
labor to his individual fate, or secure his labor rights, as to hours and 
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wage, through legislation? As to all this, of course, we are wholly- 
unsettled. Our court decisions are now one way and now another. 

Or is the difficulty still deeper ? Does the inviolable right to one 
kind of ownership — the ownership of capital — grant to such owner- 
ship a wholly disproportionate power — the power, first, to extort more 
than its fair share of reward, and, secondly, to influence legislative 
bodies to the end of preventing the passage of laws curtailing that 
power? And is the way out of this difficulty, the removal, as far as 
possible, of such ownership from private to public hands ? 

We do not know. In this matter, we as a people are still almost 
wholly at sea. And our courts drift as we drift, now to this compro- 
mise, now to that. 

Our deepest task, in short, to-day is the achievement of an eco- 
nomic or industrial philosophy that will be adequate to the full de- 
mands of a democratic civilization. We have to a degree wrought 
out a philosophy of political democracy. For a while we accounted 
that sufficient. But we have been realizing increasingly of late. 
through the sad and somewhat terrifying lessons of legislatures de- 
bauched by private enterprises, of courts owned and controlled, of 
political parties for the most part the subservient tools of the regnant 
economic powers, that political democracy is in fact impossible of 
achievement where there is not present a like democracy in the eco- 
nomic life of a people. But what are we to mean by economic or in- 
dustrial democracy ? I take it that as yet we, as a people, simply do 
not know. Thus there continues in our national life this conflict be- 
tween an undemocratic belief and behavior in our economic life, on 
the one hand, and our fundamental democratic ideals, on the other ; 
and it is this conflict that leaves us so vaguely distressed and un- 
witting of our way. 

More fundamental therefore than any of the reforms in our po- 
litical or legal machinery is the reform in our national social phi- 
losophy, particularly in that aspect of the philosophy which is con- 
cerned with the idea of property. How to democratize ownership! 
With all our present vagueness, there can be no question, I think, 
that such a reform of our national philosophy is in process. Reforms 
of this kind are not made by single men, though often the single man 
strikes out the trenchant summary, nor, indeed, by legislative pro- 
nouncements. They occur as a result of increasing pressure of wide- 
spread social difficulties, and through the gradual awakening of men 
to new social needs. Such is the condition of our present day. The 
well-nigh universal, ofttimes violent criticism of our courts, where 
our undemocratic economic philosophy is displayed to us in its most 
uncompromising form, the social weepings and gnashings of teeth 
over decisions that hinder the prosecution of our earnest endeavors 
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for human welfare, are indications of our growing dissatisfaction 
with the national theory that is ours. We launch out indeed against 
the courts, but all the while, in fact, we are launching out against the 
inadequacies of our national theory; gradually we are framing for 
ourselves a new theory of law, economics, and politics. It is for this 
reason, above all, that public criticism of the courts as well as of our 
constitutional government, instead of being hushed as unseemly, 
indeed as sacreligious, should be welcomed as the surest, healthiest 
means of the nation 's emancipation from old doctrines and of its edu- 
cation to a more adequate economic, political, and legal under- 
standing. 

Again the vast unrest in the economic world, the growing recog- 
nition of the necessity for curbing economic liberty, of controlling, 
indeed of abrogating certain ownership, is clarifying the national con- 
sciousness both as to the character of this more deeply laid problem 
and the way of its solution. 

There can be no question, I think, that a new social philosophy of 
momentous import for democratic civilization is to be the outcome 
of this period of stress and storm. To this new social synthesis the 
vast and for the most part still ill-assorted results of modern econo- 
mists, sociologists, social psychologists, political scientists, moralists, 
and philosophical jurists will be the essential contribution. It is not 
altogether improbable, I think, that we who are here will live to see 
the day when out of the conflicts and contradictions, the confusions 
and misunderstandings of the present there will rise a nationally 
accepted philosophy of social — not simply of political — democracy, 
momentous to the coming centuries as was the philosophy of Rous- 
seau to the Revolution, of Grotius to nationalism, of Locke to civil 
and religious liberty. There is here a fascinating task for the phi- 
losopher of the present and the future — to grasp the essential contra- 
dictions of our present social order, and out of the sorry members of 
them to help rear the structure of a more adequate social theory. 
Thoughts, indeed, sometimes are greater than things, for thoughts 
often rule the destiny of things. As Hegel trenchantly put it: "In 
earlier days men . . . thought away freely and fearlessly. They 
thought about God, about Nature and the State. . . . But while 
they so thought, the principal ordinances of life began to be seriously 
affected by their conclusions. Thought deprived existing institutions 
of their force. Constitutions fell a victim to thought: religion was 
assailed by thought . . . the old faith was upset. . . . Philosophers 
were accordingly banished or put to death, as revolutionists who had 
subverted religion and the state. . . . Thought, in short, made itself 
a power in the real world, and exercised an enormous influence. . . . 
It became urgent therefore to justify thought . . . and it is this 
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examination into the nature of thought and this justification which 
in recent times has constituted one of the main problems of phi- 
losophy. ' ' 

To-day it is such an examination into the nature of our social 
thought, political, legal, and economic, which is our chiefest task. 
Before it, all the temporary tinkerings with this bit of machinery and 
that sink into insignificance. The day, in short, is ripe for a new, 
deepened conception of human rights and obligations, for a solvent 
"thought" that, in Hegel's words, will remove what is no longer 
trustworthy in the old beliefs — the old conceptions of liberty and 
property, of labor and wage — and in their place rear a firmer, more 
deeply and widely grounded structure of democratic mutuality. 10 



After speaking thus strongly of the need for a readjusted social 
philosophy, however, I have perhaps made it imperative that I say no 
more. For it will now seem inexcusably presumptuous for me to 
venture a prophecy as to the nature of this more adequate social phi- 
losophy. And yet since the formulation of such a philosophy is an 
essential task for every one who pretends to serious philosophic in- 
terest, I may not as a professing philosopher escape my share of re- 
sponsibility. Let me then risk the danger of immodesty and indicate 
as best I can in brief space what, to my mind, would seem to be the 
generating principle of the social philosophy now in process of forma- 
tion in America. 

10 It is significant to note the confirmation of this view by a group of our 
leading teachers of law. In the General Introduction to the ' ' Modern Legal 
Philosophy Series," issued by a committee of the Association of American Law 
Schools, we find the following: " 'Until either philosophers become kings,' said 
Socrates, 'or kings philosophers, states will never succeed in remedying their 
shortcomings.' And if he was loath to give forth this view, because, as he 
admitted, it might 'sink him beneath the waters of laughter and ridicule,' so 
to-day among us it would doubtless resound in folly if we sought to apply it 
again in our own fields of state life, and to assert that philosophers must become 
lawyers or lawyers philosophers, if our law is ever to be advanced into its perfect 
working. 

"And yet there is hope, as there is need, among us to-day, of some such 
transformation. Of course history shows that there have always been cycles of 
legal progress, and that they have often been heralded and guided by philos- 
ophies. But particularly there is hope that our own people may be the genera- 
tion now about to exemplify this. 

"Hitherto . . . our . . . outlook on juristic learning has been insular. Our 
juristic methods are still primitive. . . . Without some fundamental basis of 
action, or theory of ends, all legislation and judicial interpretation are reduced 
to an anarchy of uncertainty. . . . [But at last] we are on the threshold of a 
long period of constructive readjustment of our law in almost every department." 
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As we have noted, the circumstances of history — particularly 
those of the nineteenth century — have brought us far more clearly 
than ever to a consciousness of the interdependence of the members 
and activities of society. That no man liveth to himself alone is be- 
come a truism. But if no man liveth to himself alone, it follows that 
no man is alone responsible either for failure or success. The tubercle 
bacillus that infests my body and wrecks my life is borne, all uncon- 
sciously to myself, from some suffering neighbor, who likewise has re- 
ceived the same manner of infection through no overt act or fault of 
his own. Doubtless had my neighbor and I lived healthier lives we 
might not have succumbed to the germs. But my neighbor, by rea- 
son of financial stringency, is compelled to live in insanitary rooms, 
while I, let us say, am compelled to support my family at sedentary 
labor. Thus neither my individual effort nor the individual effort of 
my neighbor could serve to free me from the danger of infection. 
The wider and more complex conditions of our life, in short, are only 
slightly within our individual control. So, one 's success as a business 
man, an engineer, a teacher, depends upon a thousand things — of 
family environment, of communal spirit, of educational opportuni- 
ties — for which the individual person is not simply responsible. The 
more, in brief, we realize the inescapable interdependence of living 
creatures, the more we discover that society is not a loose aggregate 
of relatively independent individuals, but is rather an originally knit 
unity of life centers. An individual is an active point of differentia- 
tion within the unity ; he is not, as the older theories tended to regard 
him, an area of independence. 

For such a society, organically close knit, it is a poor and mis- 
leading statement of the life relations to lay prime stress — as our nat- 
ural rights philosophy does — upon the fundamental freedom of each 
individual, and then, with the discovery that the sheer freedom of 
each individual is in practise impossible, to declare that such free- 
dom must be limited by non-encroachment upon the like freedom of 
others. The difficulty is not that such a view is unworkable, for this 
is precisely the view in the egoistic spirit of which our American so- 
ciety — indeed, most modern society — is organized. Indeed, when we 
cease to sentimentalize about our glorious civilization, we note that 
the essential mechanics of modern society, particularly in the eco- 
nomic sphere, is a more or less nice adjustment between the claims of 
the one individual to all he can possibly get and hold, and the like 
claims of all others. In fact, to some, this seems the only possible 
principle upon which a society can be organized. Live and let live. 
Bach one must concern himself with himself and must not tread — at 
least not unduly — upon his neighbor's toes. The serious social dis- 
order of the present, they would say, arises out of the fact that a few, 
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the stronger and ruthless ones, are trampling, without thought or 
consideration, all over their weaker neighbors. If these stronger ones 
would but keep within bounds, if they would give the weaker neigh- 
bors equal room in which to move, society would live a harmonious 
life. Live and let live. 

The difficulty with this view, I say, is not that it is unworkable, it 
is rather that it is too low, too negative, too self-stultifying. It is 
doubtless the only view possible for a certain stage of society. But it 
can not be held to be a solvent view. It presents the picture of a so- 
ciety, each member of which holds a suspicious eye upon the others, 
while with mind thus divided, he works feverishly at the enhance- 
ment of his own private good. It is a view without secure generosity, 
without the spirit of vigorous giving and serving. It has no glimmer, 
in short, of that profoundest and most virile of moral truths, that 
only he that loseth his life shall find it. A society organized in the 
spirit of each for himself, without encroachment upon others, may, 
indeed, if rigorously administered, be a relatively peaceful society ; 
but no one would venture to say that it was a society cast in heroic 
moral mould, or even in a moral mould respectably ideal. 

It is interesting to note that while the pregnant moral truth em- 
bodied in the sentence that he that loseth his life shall find it has 
been accepted as expressive of the highest moral ideality, it has been 
understood, curiously enough, only in an individualistic sense. It 
has scarcely yet been regarded as a truth expressive of what ought to 
be the spirit and organization of social life. For example, the truth 
has been understood to mean that I, the individual, should seek in the 
main to further the ends of other individual lives. How I am to do 
this is not indicated. In one way or another, I, the individual, am to 
seek to aid other individuals. Yet, as we have said, we have been in- 
creasingly realizing of late years that the conditions which shape the 
life of any individual are not only beyond his individual control; 
they are likewise beyond the control of any other single individual 
who essays help. Hence while the individual assistance of one per- 
son may ameliorate whatever ills another individual may experience, 
such service must ever fall far short of curing the ills. Any one, for 
example, who has taken a vigorous personal part in the effort to re- 
move individual poverty knows how ineffective such effort is, how 
inevitably it calls for wider and wider cooperation; until suddenly 
there dawns the conviction that there is no adequate hope save in the 
concerted thought and will of the whole society. 

The profound moral truth contained in the dictum that he that 
loseth his life shall find it needs therefore to be translated into its 
widest social terms. It will then mean that the only adequately moral 
society is one in which the persistent and essential spirit — a spirit 
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embodied in all the significant institutions of the society, domestic, 
economic, educational, legal, political, religious — is the spirit of com- 
munal cooperation. It must mean a mutuality of service not hap- 
hazard, not isolated and individual, a bit of help here and a bit of 
stimulus there, but a mutuality intelligently organized, cooperatively 
administered. Unquestionably much of the weakness of the Christian 
churches has lain in their failure to pass beyond the haphazard in- 
dividualism of this great doctrine which it has been their good for- 
tune to teach, to its essential social-ism — to the thought, in short, that 
the fulfilled ideal of a life-in-others is nothing more or less than a 
society organized in the conscious pursuit of a common or communal 
interest. It is this advance beyond the individualistic to the social 
and institutional interpretation of the highest of our moral truths 
that is doubtless to constitute the distinguishing achievement of 
our age. 

Doubtless such a society is exceedingly difficult to realize, one in 
which all the commanding and widely significant activities are or- 
ganized in the spirit of communal cooperation. Unquestionably, it 
could not be realized in ages preceding our own. The very physical 
isolations made communal cooperation on any large scale unfeas- 
ible, while the ignorances concomitant with isolations made the very 
thought of such cooperation impossible. Life was almost wholly a 
matter of group isolation and group antagonism. The ills of such 
society were born of the twin sisters of enmity and ignorance. 

Modern life on the contrary exhibits an increasing drawing to- 
gether of groups and people. Even the bonds of nationality no longer 
vitally separate ; national enmities are for the most part the enmities 
of groups masking their commercial avidity under the guise of po- 
litical necessity. The time is conceivable when the national bonds 
will have been reduced to the purely administrative lines of demar- 
cation within a federation of the world; while within each lesser 
group the interrelations brought to pass by rapid communication and 
transit, newspapers and books, have become so intimate and far- 
reaching that the life of each person in the group is far more deeply 
than ever before a life in and with all his fellows. Modern life be- 
gins to exhibit, too, an increasing understanding of the facts and 
forces of its existence; it no longer lives largely in haphazard igno- 
rance of means and processes. Poverty and disease are being increas- 
ingly understood. They are no longer divine visitations salutary to 
the soul, but noisome sores in the body of humanity that must be 
cured. Such phenomena in the economic world as unregulated pro- 
duction, with its wretched consequences of stagnation and unem- 
ployment alternating with wasteful oversupply; such phenomena as 
the hideous waste and bitter inhumanity of individualistic commer- 
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cial competition, with its concomitants of wage-slavery, poverty, 
child labor, criminality, and prostitution — phenomena due almost 
wholly to the fact that there is here neither understanding of com- 
munal interests nor cooperative effort to that end — such phenomena 
will tend increasingly to disappear as intelligent understanding 
grows of facts and causes and of the remedies that lie in concerted 
effort. Science is after all but a very young child of our civilization. 
It has scarcely as yet even attempted the big problems of our hu- 
manity. It has been concerned with matters on the outskirts. But 
unquestionably the time is not far distant when it will have grown to 
a strength and stature commensurate with the vital human issues, 
when entering the industrial, political, and legal realms, it will bring 
intelligent order out of the anarchy of unrationalized tradition and 
anti-social self-seeking. 

This — the principle of communal cooperation, rather than that of 
individual rights — is, I take it, to be the generating principle of the 
new social philosophy. In all the social movements that are absorb- 
ing our interests — the hitherto undreamed-of extension of the pub- 
lic educational system, the growing acceptance by the public of re- 
sponsibility for recreational opportunities, the growing public ac- 
ceptance of responsibility for intemperance, prostitution, and crime 
that come of bad housing, of low resorts, of unhealthy and morally 
unclean streets, and above all, of inadequate wages, and the vigorous 
search of the public for measures of amelioration, if not of cure — 
housing regulations, readjustments of tax proportions, censorships, 
but most significant of all, public wage regulations, laws for accident 
compensation, unemployment and old-age insurance, and public con- 
trol and ownership of economic enterprises — all of these bear witness 
to the increasing socialization of the various activities of our life, the 
lifting of these out of the sphere of free individual initiative into the 
sphere of communal initiative and administration. It is an age, in- 
deed, of half-conscious, bungling attempts. But one who watches 
carefully may see that the old way of individualism is past, and that 
the way of the future is to be the way of social cooperation and inte- 
gration. 

In view of this, then, we may see how lamentably our courts are 
situated. They are perforce the spokesmen and executors of a social 
philosophy which even now, as a people, we have ceased in any vital 
or consistent sense to hold. They are sworn to the service of this 
older view, sworn to declare its outworn principles, to work havoc 
with its ill-adjusted machinery, sworn to a service which they may 
not abandon until, perchance, the old shall abdicate its right and 
make way for the more adequate new. The profoundest of our diffi- 
culties, then, lies not in our courts — case-bound and biased and even 
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corrupt though they are at times — but in ourselves. We are unclear 
both as to what is and what should be our national philosophy. 
Doubtless the coming years will witness, what will indeed in the re- 
sult be an epoch-making event, the slow working into shape of a more 
adequate social philosophy. To this task the labors of the philosopher 
aware of the human obligations of his subject are peculiarly called. 

Harry Allen Overstreet. 
College of the City op New York. 



A PECULIAR COLLECTIVE ILLUSION 1 

ON the night of August 1, 1912, at the Puget Sound Marine Sta- 
tion, Friday Harbor, Wn., E. Karrer and H. C. Stevens were 
the subjects of a collective illusion. The two persons named and D. 
H. Wenrich were sleeping in cots in a tent which measured 10 X 12 
feet. The tent was erected upon a wooden platform about 12 X 15 
feet. Walls of boards of about 4 feet in height and of the same di- 
mensions as the tent, and a frame-work roof, over which the tent was 
stretched, were erected upon the platform. The site upon which this 
structure had been built was a steep, rocky hillside about 100 feet 
from Washington Sound and approximately 50 feet above the water. 
Numerous slender fir trees filled in the foreground between the front 
of the tent, which was kept open day and night, and the Sound. In- 
asmuch as the growth of the trees was not dense, patches of blue 
water were visible through the open door from the interior of the 
tent even when the occupants were lying in their beds. Owing to the 
steepness of the hillside, the front of the tent was supported upon 
posts about 10 feet in height and 5 to 6 inches in diameter. At the 
right front end, and at the left rear end, the platform was in con- 
tact with living fir trees, one of which (that on the right) was about 
18 inches in diameter and the other (that on the left) was about 12 
inches in diameter. The three cots were arranged parallel to the 
long dimensions of the tent with the heads to the rear of the tent and 
close to the wooden wall. E. Karrer occupied the left cot, H. C. 

'The above ease has a wider interest than appears on the surface of the 
report. It bears directly upon one of the oldest, most persistently debated ques- 
tions in the theory of cognition. Ever since Heraclitus the subjectivity of sense 
perception has been regarded as proved by the fact of illusiona An illusion, it 
has been argued, is, in its very nature, private; and privacy means subjectivity. 
Now, Dr. Stevens exhibits to us an illusion which is not private. It is precisely 
analogous to the illusions which skillful legerdemain produces upon large audi- 
ences; but, unlike legerdemain, it involves no apparatus other than the natural 
equipment of the nervous system in a natural environment. That this raises 
grave difficulties for the subjectivity argument must be obvious. — Editors' Note. 



